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RECENT CASE NOTES 

Bills and Notes — Consideration — Note Given Bank to Deceive Bank 
Examiner. — A note given by the defendant to a bank was discharged by the 
defendant's bankruptcy. Later the defendant gave a new note, solely in order 
that it might be shown to the bank examiner as one of the bank's assets. The 
receiver of the bank brought suit to recover on the note. Held, that the 
receiver could recover. Niblack v. Farley (iqiq, 111.) 122 N. E. 160. 

There can be no question as to the soundness of the decision. No recovery, 
indeed, can be had by the payee on a note given without consideration. So 
with a director of a bank giving his own note to replace among the assets the 
worthless note of another. First Natl. Bk. v. Felt (1896) 100 la. 680, 69 N. W. 
1057. And in general a defence good against the bank is good against its 
receiver. Steelman v. Atchley (1911) 98 Ark. 294, 135 S. W. 902. But where 
the note was given to puff the bank's apparent assets and so defraud the 
examiner and the public, courts properly refuse to allow the lack of considera- 
tion to be set up against the receiver. Lyons v. Benney (1911) 230 Pa. 117, 
79 Atl. 250. There has been some disposition to limit this rule to cases where 
payment of the obligation is necessary to satisfy creditors. Lyons v. West- 
water (1909, W. D. Pa.) 173 Fed. in (but there the promise not to enforce 
was in writing). But where the maker of the obligation was interested in the 
bank, the New York courts have been very ready to find actual consideration 
to him, through the benefit to the bank. Hurd v. Kelly (1879) 78 N. Y. 588; 
Union Bank v. Sullivan (1915) 214 N. Y. 332, 108 N. E. 558. This would not 
apply to the maker in the instant case, who was in no way connected with the 
bank. But a prior debt discharged by bankruptcy is consideration for a new 
promise to pay. The new promise is, to be sure, binding only according to its 
own terms. Gillingham v. Brown (1901) 178 Mass. 417, 60 N. E. 122. And 
here one of the terms was, that it was not to be enforced. But the "promise" 
having been put into the form of a note, the parol evidence rule comes into 
play. It has been very generally held that such additional terms as would 
defeat any purpose in making the instrument, may not be shown. See 4 Wig- 
more, Evidence, sec. 2443; cf. 5 Chamberlain, Evidence, sec. 3553. So generally 
with a promise to renew at the maker's option. Hall v. First Natl. Bk. (1899) 
173 Mass. 16, S3 N. E. 154; New London Credit Syndicate v. Neale (C. A.) 
[1898] 2 Q. B. 487. And so concededly with a promise never to sue on the 
note. Davis v. Randall (1874) 115 Mass. 547; First Natl. Bk. v. Foote (1895) 
12 Utah, 157, 42 Pac. 205; Western Carolina Bank v. Moore (1905) 138 N. C. 
529, 51 S. E. 79; Bailey v. Lankford (1916) 54 Okla. 692, 154 Pac. 674. It is 
believed therefore, that in the instant case the defendant would have been held 
on his note even as against the bank. And it is believed that the interests of 
the bank's innocent creditors and stockholders would suffice to bar the defense 
of in pari delicto. Cf. (1919) Yale Law Journal, 699; but see First Natl. Bk. 
v. Felt, supra, at p. 685. And the defense that the note was signed as a mere 
sham might very properly be excluded, on the ground that recognizing such a 
sham as this would be contrary to morals and sound policy. See Grand Isle v. 
Kinney (1898) 70 Vt. 381, 41 Atl. 130; 4 Wigmore, Evidence, sec. 2406 and nn. 
6, 7 ; but cf. cases 5 ibid. 608. 



Conflict of Laws — Jurisdiction for Divorce — Domicil in Country Granting 
Extraterritorial Rights. — The appellant, a British subject, made his permanent 
home in Egypt with the intention of residing there for an unlimited time, and 
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